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3 Suptember 1953

OGC Has Reviewed

MEMORANDUM FOR THE RECORD

SUBJECT: Reemployment Rights of Former Employees

1. A question has been raised by the Office of Personnel apout <the
risht to reemployment by this Agency of a former employee who resiznex to
sccept employment with the International Cooperation Administration (zce)
in an oversees post. The immedlate problem concerns & recognition by :
this Agency of reemployment rignhts of |wno resien=d InSTATINTL
June to teke a position with ICA.

2, In summary, under sections 1(87 and 928 of Title 22, United States
STATINTL Code, | i

has reemployment rights with this Agency so lony as he
remains an employee of ICA in an overseas post. Upon termination of ais
employment with ICA he may exercise his right to reemployment and pe entitied
+to the same position he occupied at the time of his resignation from CIA o
+0 a corresponding or higher position. The facts and spplicable law fTollow.

3. The effective date of the resignation of |rrom§:|:A:|:|N:|:I:
the Central Intellisence Agency was 28 June 1958. The reason given for his
resignation was “to accept other federasl employment." On 26 June, | |
was given an Excepted Appointment - Forelgn Service Reserve Limited =~ in the :

STATINTL International Cooperetion Administration effective 30 June 1958, the Monday ;
following his effective resignation date from CIA which was a Saturdav. By :
a letter dated 27 June 19586, ICA informed the CIA Director of Personmel of
appointment and referred to & telephone conversation between :
of CIA and Mrs. Nickens of ICA regarding the effective date of i
appointment., In this letter, ICA requested an indication of the

STATINTL —<recognition by CIA of statutory reemployment rights. In reply by
letter dated 15 July {concurred in by 0GC) CIA's Director of Personnel wrote
that thls Agency "cannot agree to grant . éJre:i.nsta‘temen’c, rigats, STATINTL
basing this argument on the fact that [Teésigned from CiA on STATINTL:

58 June and therefore hils subsequent appointment on 30 June by ICA was not a ;
transfer or assignment to ICA with the consent of the head of CIA, as required

ny the Mutual Security Act of 195k (Section 527c; Section 1787(c), Title 22,

USC) and the Foreign Service Act of 1946 (Section 528; Se 28, Title

22, USC.) ICA replied by letter of 4 August stating tha’ci hadSTATINTL

reemployment rishts with CIA 'Yhenever his present employmeén is

STAT
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‘t.  The pertinent question is: Does a former CIA employee have reemploy-
ment rights with CIA if he resisned to accept employment with IZA ané was
appointed to an ICA Forelzn Service Reserve position without a break in servi-e?
Apparently there are several former CIA employees now with ICA to whom the

situation might apply.

STAT

STAT

Ga  The District Attorney's office for the District of Columbia which
represented the defendents in this action filed several memcranda of noints
and authorities in the case. In support of its motion for summary Judgmens
filed on 18 March 1957, the District Attorney stated that section 928 of
Title 22, United States Code provided that upon termination of the assionment
of a Reserve Officer assigzned from any Government agency such person n shall
ve entitled to reinstatement in the Government asency by which he is resularl-
2mployed, in the same position he occupied at the time of assicnment or in
a corresponding or higher position. In attempting to show that an assicnmeat
was different from a transfer or an appointment the District Atiornev contended
that an assignment is subject to section 922, Title 22 which provides that
persons mey be assigned to the Foreign Service Reserve only with the consens
of thelr respective Agency heads. He also contended that no benefits were
provided to persons appointed to the Foreign Service Reserve uniess thev were
government employees who were assigned thereto with the consent of their
agencies.,

7. Judge Pine, before whom the cause was tried, apparently took the
District Attorney's argument into serious consideration but in his memorandum
opinion which wa [ ~Joudee Pine
sbated in part thBT I have come to the concluslon that on the facts. vlainkhiff

is entitled to the rellef souzht under sections 1508 and 928 of Title 22,
United States Code. The fact that the Personnel Operations Officer of +he
Department of Commerce, in his Notification of Personnel Action, stated that.
reemployment rights were denied, could not abrozate plaintiff's rishtc under
the provisions of the statutes above referred to." By this decision which
was not appealed the fact that an employvee does not have the consent of his
azency head when he reslgns to take employment with ICA has no tearin: on
reemployment upon the termination of his ICA employment, and under the cited
statutes he must be reemnloyed.
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3. Section 1508(a)(2) of Title 22 which was in force at the time
Prostermen left the Department of €ommerce in 1952 was as follows:

"wor the purvose of performing functions under this subchapter
outside the continental limits of the United States the Administrator
/of Economic Cooperation/ may recommend the appointment or assignment of
persons, and the Secretary of State may sppoint or assign such persons,
to any class in the Foreign Service Reserve or Staff for the duration
of operations under this subchapter, and the Secretary of State may
assign, transier, or promote such persons upon the recommendation or tae
Administrator. Persons so appointed to the Foreign Service Staff shal.
be entitled to the benefits of section 928 of this title.”

Section 1508 of Title 22 was repealed on 26 August 1954 and section 1787{:)
of Title 22 was enacted. Section 1757(c)(1) as smended reads:

“For the purpose of performing functions under this chapter outulde
the continental limits of the United States, the Director Lpf ICA/ may
employ Or assign persons, or authorize the employment or assignment of
officers or employees of other United States Government agencies . . .
and persons so empioyed or assigned shall be entitled, except wo the
extent that the President may specify otherwlse in cases in whieh the
period of the employment or assiznment exceeds thirty months, %o the
same penefits as are provided by section 928 of this title for persuns

Hi

appointed to the Foreizn Service Reserve . . . .

Section 928:

"Unon the termination of the assignment of a Reserve officer as-
sizpned Trom any Government asency, such person shall be entitled to
reinstatement in the Government agsency by which he is regpularly employed
in the same vnosition he occupied at the time of assizmment, or in a
corresponding or higher position. Upon reinstatement he shall receire
#he within-grede salary sdvancements ne would have been entitled to
veceive had he remeined in the position in which he is recularly empiored
urder subsection (d) of section 667 of Title 5, or any corresponding
provision of law epplicable to the position in which he is servine.
A certificate of the fecretary that such person has met the stancerds

required Tor the &€ficient conduct of the work of the Foreign Service

+hall satistTy any requirements as to the holding of minimum ra+tings as

4 prerequisite to the receipt of such salary advancements,”

4, At present the thirty month requirement mentioned in section 17077 I
considered by ICA as permissive and until implemented by an Executive Order.
an ICA employee who has been employed by that agency for any period of tine
nas reemployment rights with his former agency. FHowever, according to Miss
“Ana Boorady of ICA (code 113 x3833) an Executive Order is expected to be
oromuleated in the near future which will give reemployment rights only to

those ICA employees who have been employed for thirty months or less in the
Foreign Service Reserve overseas.
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i, Congress in passineg the Mutual Security Act of 1957 recosnizes the
need for ICA to attract competent personnel, and at the same time touok rote
o1 the management problems entailed in the reinstatement of an employee tc
his former agency. In a report on the Mutual Security Act of 1957 of the
House Foreign Affairs Committee (House Report No. 776, 85th Congress, 1lst
Session) at page 40 it was stated that under the provisions of the Mutual
Security Act "all persons avpointed or assicned from other government. agenci
to overseas positions under ICA, with or without the consent of the origing
agencies, are automatically entitled to rishts or reinstatement in tueir
criginal agencies upon conclusion of their employment under the sct.” The
committee noted that "without some protection of a statutory reemployment
right [Empqyee§7 would not consent to fill overseas posts." The Sepate
Mutual Security bill preserved reemployment rights for the first two years of
an employee's appointment. The House increased the time period to 2% yea&TATINTL
50 as to allow for normal orocessing, travel time and leave.
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